In the National Company Law Tribunal
Mumbai Bench.

C.P.(1B)-2668/(MB)/2018

Under Section 7 Insolvency & Bankruptcy Code, 2016

In the matter of

Mr. Qamruddin Faizi : Petitioner/ Financial Creditor
V/s
Kaizen AAC Blocks Private Limited _ : Respondent/ Corporate Debtor

Heard on : 16,01.2019
Order delivered on: 23.01.2019
Coram:

Hon'ble Shri M.K. Shrawat, Member (Judicial)

For the Petitioner(s) : 1. Mr. Chandrakant Mhadeshwar, Advocate.

For the Respondent(s) : 1. Mr, 5.1, Khan, Director, Kaizen AAC Block Pvi. Ltd.

Per M.K. Shrawat, Member (Judiciaf).
ORDER

1. A Petition was filed in Form No.1 on 06.07.2018 U/s.7 of the Insolvency &
Bankruptcy Code, 2016 read with Rule 4 of the Insolvency and Bankruptcy (Application
to Adjudicating Authority) Rules, 2016 by Mr. Qamruddin Faizi, in the capacity of Financial
Creditor to initiate Corporate Insolvency Resolution Process against Mfs. Kaizen AAC
Blocks Private Limited, Thane-400 612, Corporate Debtor to claim an outstanding
Financial Debt of X52,00,000/~ (Principal) Plus Interest $21,29,891/-, Total ¥73,29,891/-

as on 31 May, 2018.

S| Date Amcunt (T)

1 O7-Mar-2015 14.50.000
2 19-Mar-2015 550,000
3 06-May-2015 10.00.000
4| 07-May-2015 15,060,000
& 28-Mav-2015 5.00.000
7 29-0ct-2016 200,000
TOTAL 5200000

1.1, Calculation of Interest amounting to $21,29,891/- is on record.
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Submission f the side of the Petiti
2. The Corporate Debtor Company is in the manufacture of R.C.C. bricks and

AAC blocks. The Petitioner paid Share Appiication money to the Corporate Debtor as

under:-
Date Rs,
07.03.2015 4.5 Lacs
18.03.2015 5.5 Lacs
06.05.2015 10 Lacs
07.05.2015 15 lacs
28.05.2015 Jlacs
29.10.2016 2 lacs
Total 52 Lacs
2.1, However, it is alleged that the Shares were not allotted. The Petitioner is

also one of the Directors in the Company having 500 shares which is 5% of the total

Equity. In the Books of the Debtor Company the amount was treated as ‘Loan Liability".

3. Since the Shares were not allotted for the impugned amount of 52 Lakhs
supra, the Petitioner relied upon the provisions of Section 42(6) of the Companies Act,

2013, reproduced below:-

5.

(6) A company making an offer or invitalion undier this section shall aliot Its securiies within siy
days from the date of receipt of the application money for such securities and If the company is not
able to allot the secutities within that perlod, it shall repay the application money to the subscribers
withint fifteen days from the date of compiletion of sixty days and if the company /a5 Io repay the
application money within the aforesaid period, 1t shall be lable to repay that money with inferest at
the rabe of twelve per cent per annum from the expiry of the sbaieth day:

Provided that monkes received on application under this section shall be kept in a separate bank
account in a scheduled bank and shalf not be utiltzed for any purpose other thar—

(a) for adjustment against allolment of securities; or

(&) for the repayment of momndes where the company is unable to aflot securites.

3.1 As a consequence, in case of nan-allotment of Shares, the amount received
to purchase of shares shall bear interest @ 12% per annum, if within 60 days not

refunded or fails to repay the Application money.
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4, A legal Notice dated 24.06.2017 is also on record, issued by the Advocate
of the Petitioner, addressed to the Corporate Debtor and Ors. intimating the defaults such
as ‘Non-issue of share, Balance sheet, Account, & confirmation of share allotment, &
Remuneration and non-informing board meeting and A.G.M. and suppressing the profit
of Company and other necessary transaction in respect of Company”’ in which it is alleged

as under:-

"1, My dient states that you addressee no 2 to 9 are the director of addressee No. 1 and managing day
lo day affair of above company . My client further stales that you are authorized Signatory of the
above sakf company . My client stales that as Records of R 0. C. you are responsibie and lisble for
above sald company .

2. My diient states that addrassee above fname requested my diient to become the director of above sakt
Qomparty and acquine the share of company. My dient states Hat as per your request and Rule and
Regulztion, my clent paid a sur of TS2.00,000/- ( Rupees Aty Two Lakh anly) along with requisite
apphcation for issuancg/ allotent of share of addressee no 1 as per terrns and condition of Companies
acts. My client states that but you fails (o perform the obiigation cost tpon you. My client states that
aliotmenty issuance of Share should be completed within 60 days . My dlient stages that falling which
/ and or non ~compliance abave condition, you are liable t0 be prosecutad for cvil as well as crimingl
prosecution as you are the Dinactors of the above company. . My dient states that company act
provided under section 42 ( 10} of the companies Act 2013 that non campliance Company and its
Directors and officers who are in default shall be liabie to pay penalty which may extend to the Amount
invoived and / or Twe Crores, whichever is higher . My dlient states that neither you allot / ksue
share of comparty nor refunds the money. My dlient stales that on behalf of compeany you have issue
fetter confirming my dient as dinector of the above sakd company but facts remain that after lssuance
of confirmation dated 31/12/2106 (sk) nelther you lssue notice informing my dient about meeting nor
Monithly Remuneration fixed of my clent . My dlient states that tf today you have not comply the
obiigation cost upon,

3. My dilent states that you have viciated the Rufe and Reguiation OF Companies act .My client further
states that you have suppressed the information Account and Meeting of company from my chient
andd not paid anything . My dlient states that as per law companies shall refunds alf monies of the
subscribes: with intorest at the rate of 21% p.a. from the date of spplication .Under the facts and
drumstance siales above you bound to repay the share application money pald to you against which
no allotment Is yet made together with appliicable interest .

4. My cliant states that 15" November 2014 you have appointed my Chient as Additional Director My client
further states that vide latter dated 317 December 2015 company infarmed my client that my client
appointed as director Company e, M/S KAIZAN AAC BLOCKS vt Lid v AGM. Hald on 307
Decernirer 2015, it facts remain that tif today neither you inform my client about meeting nor you
have fixed my client Remuneration. My diient states that Ui today my dhent not reasived any single
anrespondence about meeting A, G.M. , Boards Meeling nor received any Balance Sheet ,acoount
statementt of company My dlient states that under section 173 Of Companies Act 2013 you supposed
{0 hold the Board Meeting every Finandial year and you are bound to Issue Nobioe of Maating 10 director
and sharefiolders. My client siates Hiat non —complance of requisition L/S 173 companies act
Cornpany and its Directors shall be latxe for pevially A sum Of Rs.25,000/- for each default. My client
states that il today you have not Issue notice / intimated about Board meeting ,hence you are liable
such penalties and praseculion . My oient states that you have aiso falls to comply requisition provided
undier section 96, 111 and 111(5) of the Companies Act My client states that you are llable to face
the consequence as provided LS 96, 111, and 111(5) of the Companies Act .

5. My dlient states that you have not circulated annual Account Bakance Sheet, director reports , Auditors
Reports and not intimated my client about any meeting. My dlient states that you have also not
disclosed about cast uttlization , Fixed asscts Fixed Capital and cost incurred and other details of the
cormpary o my dient. my dient state that as per R.0.C. Records capital of Company as on date s
only 100,000/~ ( Rupees one Lakh only ) however facts remain that you have taken ¥ 52,00,000/-
(Rupees Fifty Two Lakh only } from my client for aliotment of share .My dlient states that reconds of
R.O.C and your canduct and actions of works contradicts each othe.

6. My dlient states that my difent has written varis letters including letter dated 15/07/2016, 02/10/2016,
2171172016 and 15/02/2015 calling upon you to comply the requisition call therein but 1acts rermsin
that nefther you comply requisition calf therein nor you have reply the same. My client states that my
client has also senl compliant through E-mails but no response reason best known 1o you.

7. My client states that inspite of various comespondence nelther you disclosed the cost of project skborgr

with compiete detalls & justifications nor status report of project undertaken by company and nor
status of company. My dient states that circumstance and conduct indicate that you hare viokting
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Rule and Reguilation of companies act, and for the above acts , dereliction of duly , obiigation you are
labie to be prosecutad and face the consequence My client siates that you your conduct Indicate
that you ane cheating my diient and infending Io miss-agpropriate the money of my client .

Under the above sald facts and circumnstance my dlient instructed me to calf upon you which I hereby do and call upon
you kindly comply the requisition mentioned hereln above failing which my dlient constrain to proceed against all of you
before R.O.C., law enforcing agency and competent authorily as advise which piease note , entirely at you cost and
aonsequence.”

5. The Petitioner has submitted a Letter dated 08.09.2017 purportedly
written by the Corporate Debtor addressed to the Registrar of Companies, Mumbai in
reply to their Letter No. ROC(M)/IPC/APD/100022514/1.-1/7277 dated 23.08.2017. In

Para 3 of the said Letter, the Respondent has stated as under:-

3. That &t was nol Just the Complainant, bt there were other four persons with whom the'
First Promobers have entered into the same arrangament for making themn Director and
Shareholder of the Company, albeit at different point of time, and with varied percentage of
sharehokding and amount of kan to be given by them, And iike the Complaiant, all other
four persons were also made the Directors of the Company and they also became the
shareholders in the Comparly by way of bransfer of shares from the First Promoters of the
Company and not by any further issue of shares by the Company. The Company or its Board
had never made any offer for share in the Campany to the Complainant or any third party, so
ail akegations by the Complainant that he has paid £52.00 Lac as share Application Money to
the Company and the Company has fafled to kssue the Shares against the said Share
Application Moriey are absolutely baseless and are after thought.  The amount of T52.00 Lac
giverr By the Complainart fo the Company was a part of ovaralf understanding of the Loan
amount to be given by him to the Company, as agreed between him and the First Promolers
of the Company "

EINDINGS

6. Examined certain vital facts such as appearance of 52.00 Lakhs in the
books of accounts of the Debtor Company under the Head of “Unsecured Loan” as per

Balance Sheet drawn as on 31% March, 2017.

6.1, Another important aspect is the applicability of Sec.42(6) of Companies Act

wherein it is provided in the Statute itself that after lapse of prescribed time, the mone

shall be treated as a “Deposit”, if shares are not allotted and advance not refunded.

i

6.2. In the light of the above discussion and on due perusal of the documekits
annexed, the Debt is to be qualified as "Financial Debt” as defined under section 5(8)

Insolvency & Bankruptcy Code, 2016. As a result, the Financial Creditor has filed this
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Application for initiating Corporate Insolvency Resolution Process (CIRP) against the

Corporate Debtor.

7. Since this is a Petition of “Financial Creditor”, therefore, the Insolvency
Process shall commence as prescribed under Section 7 of IBC, 2016. The occurrence of
“default” is established. The Finandial Debtor has not raised any “dispute” nor attended
the hearing to represent his side. It appears that the Respondent Debtor has nothing to

say in its defence.

8. Having considered the totality of the facts and circumstances mentioned above
that the Debt in question is a Financiai Debt’ and that the occurrence of ‘default’ is
recognized, hence considering the state of affairs mentioned supra the Petition under

consideration deserves to be “Admitted”,

9. The Petitioner / Financial Creditor has proposed the name of the IRP CA Mr.
Manoj Kumar Jain, Address : 11, Friends Union Premises CSL, 227, P. D'Mello Road, 2™
Floor, Fort, Mumbai — 400001, Email address: mancjj2102@gmail.com, Registration No.
: IBBI/IPA-001/IP-P00535/2017-18/10960. The proposed IRP has furnished the requisite
Certificate on Form No.2 that no Disciplinary Proceedings is pending. On due

consideration, the proposal of appointment of the IRP is hereby confirmed.

10. Upon Admission of the Application and Declaration of “Moratorium” the
Insolvency Process such as Public Announcement etc. shall be made immediately as
prescribed under section 13 read with section 15 of The Code. The appointed IRP shall
perform the duties as an Interim Resolution professional as defined under section 18 of

The Code and inform the progress of the Resolution Plan and the compliance of the

T fg@

directions of this Order within 30 days to this Bench. A liberty is granted to intimate even oMPA N}'Z . \

at an early date, if need be. The IRP shall submit the Resolution Plan for approval

prescribed under section 31 of The Code.

11. It is hereby pronounced that the “Moratorium” as prescribed under Section\\-
14 of the Code 2016 shall come into operation. As a result, institution of any suit or

parallel Proceedings before any Court of Law are prohibited. The assets of the Debtor
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must not be liquidated until the Insolvency Process is completed. However, the supply
of essential goods or services to the Corporate Debtor shall not be suspended or
interrupted during “Moratorium Period”. This direction shall have effect from the date of

this Order till the completion of Insolvency Resolution process.
12, Accordingly, this C.P.(IB)-2668/(MB)/20138 stood “Admitted”.

13. The Corporate Insolvency Resolution Process is hereby dedared

commenced from the date of this Order.

Sdf-
M.K. SHRAWAT
Member (Judicial)
Date : 23.01.2019
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